Notice connotes knowledge but does not necessarily mean knowledge. There are in fact two distinct types of notice. The first type exists where one performs an act, specified by legal rules, by which he acquires certain rights against others, who, for the purposes for which the act was done are treated, in general, as having knowledge. In the second type, the only important fact to be determined in connection with notice is whether or not action has been taken with knowledge of certain facts. In the first type we look at the act of the one claiming rights under the notice; in the second, at the knowledge of the one whose responsibility is increased because of it. This distinction is obvious in most cases, but the courts, though acting upon it, have not made the distinction clear in the cases where it is of especial importance, where it is sought to "impute notice" to a principal. -Because of the essentially different results obtained in the two types, of notice, this distinction may be used as the basis for the division of the cases discussed here.
I. ABSOLUTE NOTICE.
A. THE DIFFERENT CLASSES OF ABSOLUTE NOTICE.
The first type of notice, which exists irrespective both of actual knowledge and of reasonable probability of acquiring it, is created by the performance of an act from which flow all the legal consequences that are of importance from the present viewpoint. This performance may create rights against all the world, against all the members of a class, or against individuals. For convenience this type may be called "absolute notice." 1
Notice to a Class Irrespcctive of Individual Knowledge.
When the act has a final effect against everyone or against everyone in a given class, no question of agency can be raised. The typical case is that created by the statutes in regard to registration. After the filing of the registered document, every-'See Wade, Notice, 2d Ed., Sec. 97; Bigelow, Fraudulent Conveyances, 2d Ed., p. 598. one who is in the class of persons affected by such registered documents is treated as if he had read it. For the purposes of the one registering, it is immaterial whether knowledge of the contents comes to anyone. Hence it is equally immaterial whether a person who deals with the subject matter involved acts personally or through an agent. He is bound in either event, not by knowledge but by the act of registration. The same thing is true in the typical case of notice given to a class. Where suitable notice is given of the dissolution of a partnership, it is effective against all not having had previous dealings with the firm whether or not they have seen the notice. 2 Of course there may exist, also, knowledge on the part of a principal or his agent of an unrecorded deed or of the dissolution of a partnership which may result in the same obligations as if the deed had been recorded or the dissolution advertised, but the result is achieved for different reasons. 3 
Notice to Individuals by Performance of an Act Which Nornwalty Gives Them Knowledge.
The second class, of this type of "absolute "notice" exists where, by certain acts which normally produce knowledge, rights and liabilities may be determined against particular persons. This situation exists in the case of bankruptcy pcoceedings, as to creditors; acceptance of guaranty in certain cases, as to the guarantor; vacating premises, as to landlord or tenant; limitation of the liability of carriers, as to shippers; defects in articles, as to buyers; and in others of the same sort. Without discussing whether any particular act is within this class,* it is clear that the class does exist and that in all cases within it the one giving notice does an act the iffect of which, irrespective of any knowledge being acquired by the one to be effected, is determinative of the rights of both. There is but one ques- tion to be raised: Was the act done the correct one? The act required in some of these cases may be causing the-document to reach a place designated by the other. In other cases it is sufficient to place a properly addressed document in the hands of the postal authorities. That this "notice" has no direct relation to knowledge is seen not only by the fact that the results follow whether or not the one to whom the document was sent receives it, 4 but also by the fact that to qualify as this kind of notice, the act must be performed by the proper party.. Thus a notice to quit given on behalf of the landlord by one who did not have authority is ineffective. 5 So also notice of the dishonor of a negotiable instrument must be given by someone who has an interest in the bill. 6 In the case of notice given to satisfy the terms of a contract, the only question is as to the act required by the contract. Thus if a contract of sale provides that notice of defects must be given to the seller, it is a matter of interpretation to hold that notice given to a local office is not sufficient. 7 And where a bill of lading contains directions to "notify B," the court is merely announcing the act called for by the contract when it says that notice to B is notice to the consignor. 8 It is true that in some of these cases knowledge will have the same effect as if notice had been given. That is not true, however, where the performance of a formality is a part of the obligation assumed, as in the case of the notice required to indorsers of negotiable instruments." In any event, subsequent knowledge is not this kind of notice and presents problems to be dealt with later. 
NOTICE THROUGH AN AGENT

Notice to Individuals by Performance of an Act Which Gives
Them Knowledge.
Another class of this type exists where the one giving the notice is required to bring home knowledge of the facts to the one whom he wishes to effect with notice. This is true, apparently, in the case of notice of dissolution of partnership as to those having had previous dealings with the firm. 10 This would seem to be true also in all cases where one "notifies" another of rights claimed in property or of an assignment of a chose in action. It may be said in these cases that the one who is sought to be affected with notice has no obligations to the other until he has knowledge of the facts which would. disclose an obligation to act. For instance, a creditor assigns a claim and the assignee writes to the debtor telling him of the assignment. When the.debtor receives the letter, but before he opens it, he may be under no obligation to the sender either to preserve or to oper it. But in these cases, as in the others of this type, it is the giving the notice which determines the obligation; the additional element here is that the act of giving notice must include the conveyance of the information. In England the act of giving notice of assignments operates to create rights against prior assignees as well as against the debtor or trustee, something which ihe niere receipt of inforination by the creditor or trustee obviously would not accomplish. Thus in Dearle v. Hall," Lord Lyndhurst said, "The-act of giving the trustee notice is, in a certain degree, taking possession of the fund." Although the Englislh rule as to the effect of notice may not be sound, it serves to illustrate the distinction, which has important consequences when applied to the rules of agency, between the act, performed by or on behalf of the party interested, which formally conveys the information, and the receipt of information, which if received by the principal personally, generally has the effect of formal notice. The right to give notice which has a conclusive effect from the fact of its being given must, from its nature, be given by those whose interests are involved and to those whose situation indicates their connection with those interests. Thus in the cases similar to Dearle v. Hall the notice must be given after'the trust has been created, though the trustee may be affected personally and to a limited extent by information acquired previously.
B. EFFECT UPON THE PRINCIPAL WHERE ABSOLUTE NOTICE
Is GIVEN AN AGENT.
This question is determined by the rules controlling the making of contracts through agents. Since in all cases of notice of this type, the sole question upon which the validity of the notice depends is whether or not the one relying upon the notice did the required act, where a question of agency is presented, the point is whether or not he directed the document or gave the information, which is the basis of the notice, to the one who had real or ostensible authority to receive it for the one to be affected. If this has been done, in all cases, with one exception subsequently noted, the principal is affected by the notice as if he had received it personally. He is bouhd in the same way and for the same reason that he is bound by the contracts of his authorized agents. The third person has relied upon the existence of the relationship. Thus where a buyer of goods gives "notice" of defects in the goods, the notice is effectual if he has notified one who, by the custom of business or the designation of the seller, is the one to whom notice should be given. 1 3 It is as unnecessary in these cases to say that notice is imputed to the principal as it is to say that a principal has notice of a contract made for him through an authorized agent. So where a messenger is sent for goods, the disclosure of a defect to him by the seller relieves the latter from liability to the "Somerset v. Cox, 33 Beav. 634 (1865) buyer. 14 Surely it is unnecessary to invoke the fiction that "the law conclusively presumes" that the messenger communicated the information, as did the court which, upon that presumption, found the buyer guilty of contributory negligence in taking five grains of morphine, after a warning by the seller, a druggist, given to the messgenger that the package sent did not contain the morphine "in doses" as ordered. That this passion for Baconian phrasing did not lead the court into error seems only to have been a bit of good fortune, for in the co-ordinate reasoning upon which the decision was based, the court argued that as it. was unlawful for the druggist to sell "doses," the woman ought to have known they were not sent and, because of this, was guilty of contributory negligence saying: ."No one can be heard to claim ignorance of a public statute." 15 It is important to distinguish this type of notice where the performance of an act creates the obligation or the tight, from that which is dependent solely upon knowledge of some sort. There are three principal characteristics to be noted.
First. Adverse interest or action by the agent is imnaterial, unless known to the notifier. The fact of ar adverse interest being held by an agent to whom notice has been given is as irrelevant as it is where an authorized contract or representation is made by an agent. In the same way that a principal is bound in that case by an agent who is acting against his interests, he is bound by notice of this sort given to an agent authorized to receive it, although the latter is actively defrauding him. 1 6 The.alleged rule that a principal is not bound by notice to an agent who has an adverse interest can not apply to this type of cases.
It would seem correct to apply this reasoning to the cases where a bank returns cancelled checks and a statement of accounts to a depositor whose clerk had forged some of the checks, the same clerk having authority to examine the returned checks and accounts. Assuming that the depositor owes the bank a duty to examine the accounts and that he can not recover from the bank if his wrongful failure to notify the bank of the forgeries results in injury to it, it is immaterial who makes the examination. The return of the documents by the bank is a method of giving notice sanctioned by the parties, by usage or agreement. The bank performs its full obligation upon delivering to the depositor, or one authorized to act for him, the documents in such condition that one would be enabled by an examination of them to discover the existence of the fact, i.e., the forgery, which it is important to discover. There is no need of imputing knowledge of the contents to the principal, since his liability becomes fixed at a period after the delivery which affords a reasonable time for examination. The fact that the agent who examines the accounts is one who would not reveal the existence of the forgeries is, then, immaterial. This result is reached in a majority of jurisdictions. 17 To relieve the principal here on the ground that his obligation *is limited to selecting for examiners those whom he reasonably believes to be competent and honest, if carried to its logical result, would relieve a principal from the obligations of a contract made for him by a fraudulent agent Of course where the one giving the notice knows or should know that the agent to whom it is given is defrauding the principal, he can claim no more rights under it than can one contracting with an agent known to be acting adversely to his principal. He can not take advantage of a known breach of faith.' 1 He is barred, not by the existence of an adverse interest on the part of the agent, but by his own fraud.
Second. The principal may be estopped to deny the agent's authority to receive notice. In notice of this type, since the principal is affected by it in the same way and to the same extent as by a contract made by an agent, there is an opportunity for estoppel to work, so that if notice is given to one who has apparent authority to receive it, the notice is effectual. Were the validity of the notice based upon any presumption of communication, or upon the identity of principal and agent, or upon the liability of a principal for the act of his agent, this result would be illogical. But since the notice is completed by the doihg of an act, if one has misled another into thinking that a certain act, i.e.; delivering the notice to the agent, will create rights, the first is liable as if the correct act had been done. Thus where an ostensible agent of an insurance company is notified of changed conditions, the company is bound; "1 if the same individual had acquired the information otherwise, the company would not have been affected. The situation is the same where the agency to receive notice had been terminated without the knowledge of the one giving it.20
Third. Notice must be given, save where estoppel works, to an agent having authority to receive notice at the time it is given. In this class of cases, except where estoppel works, the notice must come to the agent in the course of his employment. This must be true for unless the notice is so given, the one giving it is not doing the required act, which is to direct the letter or give the information to one who is employed to receive and act upon that particular thing. Thus information given to the general manager of a corporation out of business hours as to the dissolution of a partnership may give him knowledge upon which, if he remembers it, he may be bound to act later, but it is not such notice as from the mere fact of its being given will bind the corporation. 2 1 When the courts quote the rule broadly given by Pomeroy, 22 that "the information constituting the notice must be obtained by or imparted to "Phoenix Ins. Co. v the agent while he is in fact acting as agent," in connection with cases of this type, they are correct and without the necessity of limiting it; their use of the phrase in connection with cases involving the second type of notice, to be presently discussed, is clearly erroneous unless limited.
II. NOTICE WHICH MEANS KNOWLEDGE.
A. LIABILITY OF THE PRINCIPAL FOR THE FAILURE OF THE
AG4T TO COMMUNICATE KNOWLEDGE.
The principal is subjected to liability for the failure of the agent to communicate knowledge, as for other wrongful acts of the agent in the course of his duty. This second type of notice, which exists where knowledge alone is the vital element, is distinguished from the first type in that its analogies are found in the law of torts rather than in the rules of contract, as the liability is predicated upon fault of some sort. It may be said generally that in all cases where fault is the basis of liability or of a defence, knowledge is an essential element. There are two typical cases. The first is where one having knowledge of facts which do or should lead him to believe that action of a certain sort on his part will physically injure another or his property, nevertheless takes such action. Cases of this sort usually fall under the head of torts.
The second is where one knows facts which do or should lead him to believe that he will injure the peuniary interests of another if certain action is taken. The liability here, as worked out by our courts, exists in a restricted range and has been most completely developed in equity. The typical situation is created where one has received the title of property when* he knew or should have known from the facts in his possession that a third person-had equitable interests in the property. Equity has given relief through the fictions of fraud and constructive trusts, but the basis of the obligation is the same as in the tort cases; an act done by one whose knowledge makes the act, which is in fact injurious to another, wrongful. When a constructive trust is raised because the holder of the legal title knew upon taking it of existing equities, the act of taking title is of the same nature as that which forms the basis of an action of deceit. Where the taker of the title knew facts from which careful men would have been led to know of the existence of the equities, his act of taking title contains the same element of wrongdoing as that which makes one liable for physical injuries negligently inflicted upon another and the same as that, which upon the facts of Derry v. Peak, s 2 3 should form the basis of' some legal liability. In all of these cases the obligation is the duty not to cause damage, negligently or intentionally, to the interests of another; in all of them the knowledge of the defendant makes the act wrongful.
If a person is made responsible for injuries in both classes of cases for the same reasons, it would seem to follow that the liability of .a principal should be determined by the same principles in both. If a master is responsible for the negligent acts of a servant committed in the course of employment, the acts being negligent because of the knowledge which the servant has, or if the principal is liable for the misrepresentations of his agent, whose knowledge of facts made the representations fraudulent, in the same way and to the same extent the. principal should be responsible for the act or the failure to act of an agent who is employed to convey certain information or who is required to act in the light of whatever information he possesses. One who employs an agent to ascertain all the facts in regard to the ownership of property should be responsible for the failure of the agent to report that John Doe has an equitable interest in the property, if the agent's failure to do so results in the destruction by the principal of John Doe's interest, in the same way that he is liable if his servant fails to warn John Doe, while a licensee upon the principal's land, of hidden dangers not known to the principal but known to the servant, it being the servant's duty to warn such licensees. In the latter case it is not said that knowledge of the hidden danger is imputed to the principal; he is made liable on the short ground that a master is responsible for the negligent acts of "L R. 14 App. Cas. 337 (ISfg).
his servants. And lie is liable to the licensee, although if he had employed no servant he would have been safe, as the obligation is to disclose only known defects. In the same way one hiring the title examiner would not have been liable if he had employed no one, as the obligation to equitable owners is based upon knowledge alone. The extent of the obligation and the reasons for its imposition seem to be the same in both cases.
That the liability of the principal is based upon the general rules of respondeat superior in cases in which the language of notice has been used, seems clear. Lord Hardwick expressed the reason succinctly in the leading case of Le Neva v. Le Neve, 24 in holding a principal bound by the knowledge of a solicitor, employed to examine a title, who, for reasons of his own, had failed to, report upon the existence of the plaintiff's equity. "If the ground is the fraud," he said, "it is all one whether by the party himself or by.his agent." But in spite of the clearness of this enunciatiorr and of the manifest basis for liability, the courts have been practically unanimous in finding it necessary to use the fiction that the principal has knowledge of the facts in order to bind him.
If the courts had used the language, as they have the logic, of Lord Hardwick, we would not now have the discussion as to whether "notice is imputed" to the principal because of the identity of principal and agent, or because there is a "conclusive presumption" that the agent has done his duty.2 The first reason assigned does not aid us; the second is valuable only when opposed to the facts. Of course the fact that the agent has certain knowledge may be used as evidence to show that the principal has it, and the jury may find in many cases that the agent has communicated. 2 8 But this has nothhig in common with "imputed notice"; personal knowledge on the part of the principal may be found as easily by evidence that a close business friend knew the facts and that the circumstances were such that probably he disclosed them. These matters of evidence must be distinguished from the principles of substantive law and it is difficult to do so when the courts use the same language for ioth. The courts have used the fiction of imputed or constructive notice in many cases where a principal has been sued upon a contract or for a tort, where knowledge was important, as well as in cases where it was sought to hold him as a trustee of property because receiving it with knowledge of the rights of third persons in it. There is no reason why it should not be used in one as well as in the other, but there is less apparent excuse for it in the former dass and a few of those cases will be considered before proceeding to the latter type.
It is said, for instance, that the knowledge of a servant that an animal has vicious propensities is imputed to the master, who thereupon is made liable for injuries done by the animal. 27 Of course the court is imposing liability because of the act of the servant in the control of the animal, just as it makes the master liable for the negligent control of non-vicious animals. The difference lies wholly in the law of torts. So also where an employee discovers a defect in the plant or apparatus of the employer, the latter is subjected to liability because the employee having some supervision of the property has failed to take such action, either by repairing it or calling the attention of others to it, as will normally prevent injury to third persons 28 or to fellow workmen.
2 9 To say, as do the courts in these cases, that knowledge is imputed, is to infer that there exists a distinct rule for the solution of thise cases apart from Brown v. Green the normal responsibility of the master. The same comment applies to other cases of the same sort: where a servant knows of a situation dangerous to others and there is an obligation upon the master that his servants shall use care after such knowledge;30 where a railroad fails in its qualified obligation to have its servants protect passengers;31 or where a bailee's servants do not use care in the protection of bailed goods. 3 2 In such eases it scarcely needs argument to make it clear that it is immaterial how or when the servant or agent acquired the information which raises the obligation; the only question is one of negligence which must be deteimined by the nature of the act in view of the total information possessed at the time. Occasionally, however, the courts will confuse this situation with that existing after "absolute" notice has been given, and hold that a principal is bound only where the knowledge is received by the agent in the course .of his employment. 83 . Most of these cases can be rested upon the ground that there was in fact no obligation upon the agent to act or to make disclosure, in which event there was no wrongful act. 3 '
It would seem to be clear, also, that an adverse interest held by the agent relieves the principal only as it does in the case of all torts committed by the agent. A New Jersey court, however, leads us into the scenes of Alice in Wonderland in reaching a result which, nevertheless, is correct, -as the agent was acting during the whole transaction for his own purposes only." The defendant's superintendent, unauthorized and for the purpose of taking the action subsequently taken, gave to the plaintiff some of the company's property. Later, in the name of the company, he instituted a criminal prosecution, alleging a theft- of the "gift." In the subsequent action for malicious prosecution, the court redsoned that the superintendent, as superintendent did not know that he had given the property away; that knowledge was held only by him, the man. But the superintendent did know that the plaintiff had the property, and this knowledge alone being imputed to the company, the latter had reasonable grounds for instituting the action. The method of reasoning leaves us wondering how the wicked individual was able to conceal from the virtuous superintendent his load of sin.
C. WHERE THE PRINCIPAL ACQUIRES PROPERTY IN WHICH THERE ARE PRIOR EQUITABLE RIGHTS.
Coming now to the cases where one acquires paroperty in which there are prior equitable rights that can be retained only if there is no. fault in the acquisition, or where a contract is made which would be voidable if made with a knowledge of certain facts, it would seem that the situation is essentially the same. If the agent's duty is to act, he commits the fault by not acting or by acting wrongly; if his duty is to reveal, he is guilty of the same wrong in remaining silent, as that of a car inspector who fails to report defective equipment. The great majority of cases reach results consistent with this reasoning. For the purpose of considering how far the courts have departed from it through the use of formulae, it is convenient to divide the cases into two classes: I. Where the agent having the knowledge, accepted on behalf of the principal, the title to property, or makes the contract through which the principal claims; 2. Where the contract is made or the property acquired by the principal or by another agent, who does not know the facts which, if known would place the principal at fault in acting.
Where the Agent Having the Knowledge Alone Acted for
the Principal. In the first place the time and manner of acquisition of the knowledge is immaterial. It is held almost uniformly that the principal takes subject to the equities known to the agent, whenever or however the information is acquired, 3 6 even in jurisdictions where, in cases included in the second class above, it is held that the principal is not bound by information acquired by the agent prior to the beginning of the agency. 3 7 Personal interests and motives of the agent are immaterial, though the same unanimity of opinion does not prevail where the nature of the transaction was such that the probability of the agent's revealing the facts was slight.
These cases, in which the agent was the sole actor for the principal, may be classified as follows:
First. Where the agent obtained from a third person a title or a contract running directly to his principal, by fraud or with knowledge of the equities of others. If it is found that the agent was acting throughout the transaction in the general interests of his employer, all the courts are agreed that the principal can not hold the property or bring an action upon the contract without being subjected to the equitable obligation. He cannot accept the benefit of the agent's act without also accepting the incidents, and this, too, irrespective of whether the "agent" was originally authorized. 38 But where it was clear that the agent had interests adverse to those of his principal, some of the courts upon the ground that "the rule of notice is based upon the presumption that the agent will communicate and that this presumption does not exist where the agent is committing a fraud," have not subjected the principal to liability.
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Others have reached this result by invoking the rule, "When an agent abandons the object of his agency and But, conceding for the present that the rules as stated by these courts exist, they are misapplied. For if the act of the agent who had the information was the sole act by which the property was acquired, or if he alone represented tbe principal in making the contract, the principal has to rely upon the consciousness of his "extended personality" in order to have any effect given to the transaction, and this consciousness can not be divided. The situation is the same as that where a cestui que trust is prevented from succeeding because of the fraud of the trustee; he is barred because of the necessity of tracing his title through the one acting for him. It was said in Loring v. Brodie: 44 "If Fuller was the instrument of Brodie in committing a fraud on the bank by unlawfully transferring to it the securities of another, whether he concealed the fact or not, the bank could not take the securities from his hands .or hold them in its custody, except -with the knowledge he had.' The only authority the bank could have to hold or sell them was under the contract made by or through Fuller, the cashier. principal) without seeing him (the agent). It must look through him to see her at all." If in fact it is the mind of the agent that consents and if that mind is fraudulent, it is difficult to understand how the innocence of the principal's mind can relieve him. The argument that the fraudulent agent might have carried on the transaction through other agents or through the principal himself, 40 is beside the point, for in that event it would not have been necessary to make the claim through the "knowing" agent. Though it is difficult to say on which side stands that idol of American law students, "the weight of authority," there is, at least respectable authority in accord with the view here expressed. 4 Some of the cases cited as being contra may be placed upon the ground that the defrauded party placed in the hands of the agent the means of injuring the principal or should have known that the agent Was acting adversely.
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Sccond. Where an agent acquires property fraudulently or steals property the title to which passes upon change of possession, and transfers it to his principal, the courts are nearly unanimous in holding that the property cannot be retained if the .facts make it ratiofial to apply the rule that where one commits a fraud in doing an act which inures to the benefit of another, the one accepting the benefit becomes liable for the fraud. This is the rule where a defaulting treasurer obtains money from another company which he uses to replace the amount of his defalcations and for the purpose of concealing them; 49 or where a note is obtained for the same purpose; or notes or bonds are issued without authority and the principal retains the proceeds;51 or the frauds of another company are used by a baik officer for the benefit of the bank. 8 2 In the case of an insolvent and defaulting agent who replaces, in fraud of his other creditors, the amount of his defalcation, a different result has been reached.1 3 Where the principal is not seeking to enforce an obligation, the result should be reached upon the ground of unjust enrichment; 5 4 if he is enforcing a claim, he is barred by the knowledge of the agent Third. Where a bank officer deposits in his bank money or notes to which he has fraudulently obtained title, the deposit being for the purpose of concealing or realizing upon his fraud, and later witbdraws the funds, if the deposit is made through another agent the situation is the same as where an agent sells to the principal. But where the transactioh is wholly completed through the fraudulent agent, the principal has to trace his title through the consenting mind of the agent, just as he does where the property is conveyed directly from the third person. In the case of a note discounted, the analogy-seems perfect and the principal is affected by the equities, irrespective of the fact that the result of. the transaction will -be injurious to him'. 55 In the case of a cash deposit, if it is assumed that the agent has authority to receive his own money under all conditions, a debtor and creditor relationship is established, which is affected by the trust as the one establishing it had the guilty knowledge, and when the funds are subsequently drawn UBannatyne v. MacIver (igo6) out through tihe same person, this withdrawal will not constitute payment as against the defrauded person. 5 6 But in this case the bank is not required to take affirmative action nor obliged to claim that it received title. it may be said that the bank was a mere conduit pipe and that the agent retained a de facto control over the money. It seems fair to regard the bank as a mere safe deposit box and to ignore the fact that the specific money paid in was not returned. Upon this ground the cases denying remedy against the bank may be supported." 7 The cases involving noti:e to corporations are somewhat confused because of the varying ideas as to the authority of corporate officers. The cases cited above show, however, that the courts make a sharp distinction between the knowledge of those officers that are effective in making the agreement or acquiring the property for the company and those that are not active in the transaction. In general, as to the former, there being no necessity of "imputing notice," the corporation is liable, although its officers had a personal interest to conceal or were the officers of the company selling and, as such knew the facts."' The chief difficulty is in determining whether the officer with knowledge was an effective cause of the transfer.t 
Where the. Acquisition of Title Was Not Through the Agent
Having Knowledge.
The next class of cases, where the obtaining of the title or the making of the contract was not the act of the agent having the knowledge requires further subdivisions, these being made with no idea of making a logical arrangement but for the purpose of explaining the results reached. In these sub. divisions, the third and fourth exclude the cases included in the first two. First. Where the agent's knowledge has given an advantage to the 'principal, the latter is affected by the knowledge. A principal cannot accept the benefit without also accepting the knowledge thatgave rise to it. Assuming that the knowledge is such that the agent either should communicate or refuse to act at all, it becomes a fraud on the part of the agent to act and to refrain from giving the information. If the principal benefits by the fraud, he must surrender-the benefits. :This is perhaps best exampled in the case of a preference before bankruptcy. Without the knewledge held by the agent who engineers the transaction, of the insolvency of the debtor, it 'may be assumed as a fact that the transfer of the property would not have-been made. If this appears it is, therefore, immaterial when or how the agent acquired the information, 0 even in a jurisdiction, where, in other cases, a principal is not affected by knowledge obtained before the agency-began. 6 1 Even in the extreme case where the information was acquired through confidential communications, the principal cannot retain the property.
(191o
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Of course it is unimportant that the agent once had the information if it is not an operating cause at the time of the transfer, as where he had -forgotten. 6 3 The rule as applied to notice is simply a branch of that general one which will not. allow a principal to profit by the fraud of the one acting for him, whether or not the act was previously authorized. 6 4 Second. Where the "agent" with knowledge is a transferor, his knowledge does not affect the principal. Cases of this class do not rightly belong in this discussion but are inserted on account of the misleading language of the courts in dealing with them, and because such cases are often cited as authority for the alleged rule that a principal is not affected by the knowledge of an agent when the latter has adverse interests. The cases are unanimous in holding the principal not bound by theknowledge of the agent. 65 The result is correct beyond question. An agent is one who acts in transactions between the principal and third persons. When an "agent" deals with his "principal" for his own benefit and this is understood between them, he is an adverse party. He is rightly acting for himself and not for his principal, which is exactly what an agent cannot do. He may be an agent in other transactions; he may even be employed as an agent to investigate the title of the property he is selling to the principal. In this case he becomes an agent for the purpose through such special employment, but it is not as such agent that he sells. The obligation imposed upon him as a fiduciary to reveal pertinent facts in regard to the property, a duty existing upon all of that class, is placed upon him personally as a seller and. not as an agent. It is therefore unnecessary to say that "notice is not imputed" to the principal because of an adverse interest of. the principal.
66
The principal is not bound by the knowledge of the seller because the latter is not his agent in the sale. For this reason, where there was no question raised as to the liability of the "principal," where a president of a bank received as an individual, money to deposit in his bank in the name of the donee, it was held that his knowledge could not be imputed to the bank so as to make the attempted gift complete. 67 The same reasoning applies where the "agent" acted in the transaction solely for another principal. Here there is even less opportunity for holding the buyer, for the agent might be committing a breach of duty to the seller in commuhicating the facts. This takes care of the numerous cases where there are mutual officers of two corporations one buying from the other, in which the officers of the selling company act for it and not the buyer. 68 Third. Where the principal has received no benefit from the knowledge of the agent, who is, not a transferor, the principal is affected by knowledge posiessed by the agent at. the time of the transaction, irrespetive of the time when knowledge was acquired, if there is an obligation to disclose. If the principal is not bound save where "the notice is given or the information is acquired during the course of the transaction in *which knowledge'is sought to be imputed," (a favorite expression of the courts), it must be conceded that the difference between this type of notice and that first dealt with is of no practical importance. It would seem fair, also, to agree that, if this is so, there is a doctrine of "imputed notice," which exists aside from the liability of a principal for the acts of his agent. "Absolute notice"-ir-order to be effective, as before pointed out, must come to one who, for the purpose of receiving the notice, represents the principal. And it is true that, normally, knowledge acquired by an agent in the performance of his duties will be considered for all purposes as if the knowledge had been acquired by the principal. But it should not be made an exclusive test when it is sought to hold the principal because his agent has acted or failed to act in a manner which is wrongful because the agent has the information. Knowledge is simply the content of the individual mind and the mind of the agent 
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cannot be kept distinct from that of the man. 9 When we wish to know if the engineer of a train was negligent-and it is discovered that he knew of an obstruction on the irack, it is not necessary to find that he acquired the knowledge while acting in the course of duty. If we are measuring the water in a barrel, we do not care how it got there, though when our only information is as to the amount poured in, we are properly concerned with the question of leakage.
Of course the rule above quoted originated in the well known tendency of the human mind to leak knowledge. In Warrick v. Warrick, " 0 Lord Hardwick, in holding a 1rincipal not affected by the knowledge of his solicitor acquired before the transaction in question, says: "It is very probable that Hawkins might have forgotten it in this length of titte." And it is conceivable that as a matter of policy and to *settle all questions definitely, it may be better to assume in all cases that information which the agent had received in a different transaction has been forgotten. The decisions of the few jurisdictions " which consistently reach this result might be sustained on the ground of the convenience of certainty, were it not that the results are opposed to our sense of justice in the great majority of cases. The New Jersey rule, which limits the liability of the principal to that knowledge which he would have acquired had he performed the acts personally, 72 may be defended as a bit of judicial legislation, on the ground that the public policy, which dictates the general rule as to the liability, does not apply to these cases.
These jurisdictions frankly disavow the ordinary rules of liability in their entirety, however much misconception may 
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have caused the departure. But in the other states, the rule is given that the principal is bound only by that knowledge coming to the agent during the agency, but "if the knowledge has come to the agerrt so close to the transaction in question and so definite that the agent must have it in mind when dealing for the principal," the latter is bound.7
3 As pointed out in The Distilled Spirits, 74 "this is really an abandonment of the principle on which the distinction is founded." The limitation makes innocuous the error of the first portion; the principal is in fact bound by all the knowledge held by the agent at the time when his duty to act arises. But the dead line created by the court does not have that necessity for its existence which justifies, for example, the "look and listen" rule. Aside from the fact that there is too much variation in the attendant circumstances of the situations to make successful the use of this type of legal presuniption, the negative phrasing leads to misunderstandings. Thus in some jurisdictions we find the court announcing in dicta the quoted rule as unqualified, 75 though other cases in the same jurisdictions show that the limitation exists as vigorously there as elsewhere. Furthermore, it creates c.nfusion between "absolute notice" and that based upon knowledge. Thus it was said in The Distilled Spirits, where knowledge alone was important; "knowledge communicated to the principal he is bound to recollect, but he is not bound by knowledge communicated to the agent unless it is present at the time of the transaction of which clear and satisfactory proof is required." But when Justice Bradley said that the principal is bound to recollect knowledge communicated to him, he was obviously refering to absolute notice; 7, if this absolute notice is given either to the principal or an agent acting for him, the principal is bound irrespective of his later lack of memory. Thus where a notice of an assignment of an equitable interest is given to the trustee, this is effective ten years later, although in the mean time the trustee has forgotten.7" But in the case of rights based solely upon knowledge, the "duty to remember" can arise only after the knowledge hasbeen received and the possibility of its being forgotten exists, i.e., when the later transaction arises in which the knowledge is important.
T8
For instance, suppose in Armstrong v. Abbott, 7 9 where all the officers of a company had witnessed an unrecorded deed of land, purchased by the company at a much later time, the land had been bought by one of the officers for himself. Clearly he would not be bound by notice since there was no reason for him to burden his mind, as a witness to the conveyance, with the fact that such a conveyance had been made. The same is true of other cases where the-courts have held that a sufficient length of time had elapsed so that "knowledge could not be imputed."
80
But the time and manner of acquisition of knowledge may in fact be important The lapse of time between the acquisition of the knowledge by the agent and the time when he is called upon" to act is, however, of no more importance here than in all other cases where. knowledge is the fact to be proved. As a matter of proof, it is important to know whether the agent required the knowledge casually or during the course of business. Information casually acquired is easily forgotten. This is true especially where the one receiving it has no reason to suppose at the time that it is important to remember it, either "Burrowes v. Lock, io Ves. Jr. 47o (i8o5). "Even where there may be some duty to remember, there is not the absolute obligation that exists after "absolute notice" has been given. In Sociiti Gizrale de Paris v. The Tramways Union, 14 Q. B. D. 424 (1884), a notice of assignment of shares had been given the officers of a company, but an act of Parliament prevented the rule of Dearle v. Hal from applying. Cotton, L. J., at p. 448, says that the notice was "effectual only for . . . the time during which it must be presumed that the facts -remained present in tfie minds of the directors." 
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from his individual standpoint or from that of his principal's. For instance, a director in a bank learns on the street that certain notes have been obtained by fraud. Unless he had a prospective interest in them, he would remember the-fact hardly longer than the time used in telling it. If the same notes are presenfed at the bank subsequently and vot d upon at a meeting at which he is present, there is nothing to show that the knowledge is present in his mind. As the burden of proof is on the one seeking to show knowledge,"' proof. that the agent once had the knowledge is not in itself sufficieit. -On the other hand, if the information was given to the director as an officer of the bank, so that it would not purchase the paper, assuming this would not be absolute notice, there would be additional facts here to show that the director retained the information at the subsequent discounting. This distinction may. explain many cases where the principal was not affected by the knowledge which was acquired during the private transactions of the agenL s2
The method and time of acquisition are important also to determine vhether the agent had the duty to communicate, for without this duty there is no fault on the part of anyone and no basis for charging the principal. If the agent acquired casually, or otherwise, for that matter, information which does not seem relevant to his principal's business, there is no duty to act. Thu?, where an agent buying horses knows that a certain one has a defect and at the same time the defendant sells that horse to the principal, representing that there are no defects, the principal is not affected by the knowledge which the agent had no reason to communicate as he did not know that the'principal was proposing to buy the horseA ss Or suppose a note teller in a bank learns that a firm in which Adams is a member has been dissolved and that afternoon another teller 
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UNIVERSITY OF PENNSYLVANIA LAIV REVIEW in the bank discounts a note of the dissolved firm. The bank would be able to hold Adams, though if the first teller had known that the bank was doing business with the firm or was about-to take its paper, or if Adams had notified the teller, qua teller the result *ould have been different. 8 4 In all cases, then, where the agent knows facts which are relevant to the transaction, but which he has no reason to suppose should be disclosed, there is no obligation upon him to speak and, therefore, no breach of duty for which the principal can be held responsible," involved in his failure to disclose.
Again, where the information has been acquired through confidential communications, there is a positive obligation not to disclose. Lord Hardwick undoubtedly had this in mind in Warrick v. Warrick. The agent or solicitor has no right to use information confidentially, for any purpose save that for which it was given. If he cannot use it for his benefit or for the benefit of the one who subsequently becomes his principal, it would seem that -there should be a corresponding right not to have the knowledge operate to his detriment. For all subsequent purposes, it should be treated as non-existent and there is, therefore, no duty to reveal. 8 6 This is true even in the case of a preference, where the preference is not obtained because the agent did in fact have the knowledge."
In illustration of the general principle, it may be worth while to notice, also, the cases where a principal is held liable because his agent did not have the information he should have had. Here the principal is held for the neglect of his agent in the same manner as for the neglect of the agent to ""It would be a burden upon the bank to hold that all its officers must' anticipate the offer to the bank of all doubtful paper of which he (a director) might have knowledge:' Thompson v communicate known facts. If the failure to acquire the information was a failure by the agent in the performance of his duties, the prineipal is liable. For instance, if an attorney, upon looking at a deed, should know that its wording indicates a fraud upon a third person, his failure to note that fact will subject his principal to the same liability as if he had noticed it and communicated it to the principal.1 8 But if the failure to acquire the information is the failure of an individual and not of the defendant's agent, the latter is not bound. Thus, where a bank director is also president of another company and, as such, should have acquired certain information, the bank is not affected unless its director did have the information, 9 though in actions in which the agent is a party, the agent may be treated as if he knew. 90 For the same reason, a principal is not liable for the failure of a sub-agent to give information to the agent, 1 nor is he affected by the knowledge held by the partner of his agent. 9 2 In these cases the agent has committed no breach of duty.
Discarding. then, the fictions and presumptions, it appears from the results of the cases that the principal is charged with the knowledge of all facts which it is the agent's duty to communicate, *irrespective of the time and manner of acquisition. rclcvant, nor those of which he had obtained knowledge through confidential communications.
Fourth. Where the agent was committing -an independent tort, though purporting to act for the principal, the latter is not affected by the agent's knowledge, although merely an adverse interest possessed by the agent does not affect the principal's liability.
This last class of cases includes those where the agent having a duty to disclose had an adverse interest It is said very generally that "knowledge will not be imputed," because of the assigned reason that the whole law of imputed notice is based upon the presumption that the agent will reveal the facts known to him in relation to which he has a duty to act and that there can be no such presumption where he has an adverse interest. But of course this reasoning is purely evasive. If the presumption were one of fact, the principal could show in any case that the agent did not communicate. The courts evidently mean that the presumption is conclusive. A "conclusive presumption" that one has performed his duty means that he is treated as if he had performed it and this is true normally only against the one owing the duty. If the principal is affected, therefore, it is because he is made liable for the fault of his agent. If he is so liable generally, a reason foi excusing him must be found in the principles of agency. If it were true that the adverse interest of a servant or agent relieves the principal for wrongs committed within the scope of the employment, the fictitious phrasing would be subject to criticism only as to its form. But in general the adverse interest of an agent does not of itself affect the responsibility of the principal. Liability ceases only where the act was not performed by the actor qua agent or servant; where there were no elements of representation in it. 9 4 If there is a departure from this result in the cases dealing with notice part of the blame may be put upon the use of "Of course this limitation of liability exists only where there has been no reliance upon the fact of agency.
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formulae. But there are other reasons for a variation. The obligation to holders of previous equities is not so clear and direct as the duty not to injure the property or person of another physically. The sphere of liability for physical damage to tangible property has always been considerably larger than that for injuries to intangible rights. Moreover the duties were evolved in different courts and-the chancellor was in a better position than were the common law judges to disregard the fiction of the identity of principal and agent Where it would be inequitable not to do so.-For these reasons, though the results of the cases do not support the rule that "notice is not imputed" where the agent has'an adverse interest, the liability of the principal is, perhaps, not the same as it would have been if evolved in strict conformity to the general principle of which it is a part.
That it. is incorrect to say that an adverse interest on the part -of the agent affects the liability of the prin cipal is proved by the cases, too nilmerous to need citation, holding to the contrary by necessary implication, where the principal is held to be bound by the knowledge of an agent who receives compensation based upon the successful completion of the transaction. There is an obvious interest, here to conceal any information 'which would prevent the earning of the compensation. With the elimination of the previously discussed cases where the "agent" was merely a transferor and was not purporting to act as agent, all the cases in which the principal has been held not bound by the knowledge of an agent having an adverse interest have been those where the agent was committing an act, which aside from the non-disclosure of the facts, was a fraud upon the principal or a third person. The agent, using the opportunity afforded by his position, acted for his own individual ends. So, as there is no reliance upon the fact of agency by the injured person, the real measure of the act may be determined and liability apportioned accordingly. If the agent was considering principally and fraudulently his own interests, it is his personal act; if not, the existence of an adverse interest has no effect upon the liability of the principal.
